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CONSENT CALENDAR
October 11, 2022

To: Honorable Mayor and Members of the City Council
From: Councilmember Harrison (Author) and Councilmember Hahn (Co-sponsor)

Subject: Adopt an Ordinance Adding Chapter 13.09 to the Berkeley Municipal
Code Prohibiting Discriminatory Reports to Law Enforcement

RECOMMENDATION

1. Adopt an Ordinance Amending Chapter 13.09 to the Berkeley Municipal Code
Prohibiting Discriminatory Reports to Law Enforcement.

2. Refer to the City Manager to report to Council within six-twelve months with
anonymized data and information regarding discriminatory reports to law
enforcement.

CURRENT SITUATION, EFFECTS, AND RATIONALE FOR RECOMMENDATION

As the City of Berkeley addresses disparate policing outcomes, it is critical to consider
potential bias stemming from community-initiated calls for service. Over the past year,
there have been numerous high-profile instances, including in the Bay Area, of people
allegedly calling law enforcement on innocent people on purely discriminatory grounds.
It is likely that numerous additional instances go unreported each year. Such incidents
cause serious harm to the person falsely accused of a crime, contribute to defamation,
cause anxiety and distrust among people of color and other people, and put an
unnecessary strain on law enforcement officers responding to frivolous and false calls.
Berkeley is not immune to such discriminatory calls and therefore it is the public interest
to explicitly expand existing laws regarding false police reports such that it is explicitly
unlawful to engage in such behavior and that any aggrieved person may seek restitution
through civil means.

POLICY COMMITTEE RECOMMENDATION

On September 19, 2022 the Public Safety Committee voted as follows:

Action: 1 speaker. Discussion held. M/S/C (Taplin/Kesarwani) to approve the item
with a positive recommendation.

Vote: All Ayes

BACKGROUND
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This Ordinance is modelled upon the City and County of San Francisco’s recently
unanimously adopted 2020 Caution Against Racially and Exploitative Non-Emergencies
(CAREN) Act. A similar bill also passed in the State of Virginia.t

These laws were passed in the wake of the global protest movement in response to the
murder of George Floyd, which highlighted discriminatory calls to law enforcement,
including notable incidents in New York City’s Central Park and Oakland’s Lake Merritt.?

In addition to causing serious harm to the person(s) falsely accused of a crime, anxiety
and distrust among people of color and other groups, such incidents put an
unnecessary strain on law enforcement officers responding to frivolous and false calls.
However, this ordinance is not intended to discourage individuals from contacting law
enforcement when they are facing real danger or desire to report a crime.

The Berkeley Police Review Commission’s 2017 “To Achieve Fairness and Impartiality:
Report and Recommendations” cited a number of anecdotal reports from community
members alleging discriminatory calls for law enforcement service, including:

¢ Aracially-mixed family was having pizza at Bobby G’s on University. Another diner called
police saying that the mixed couple were “abusing their child by drinking beer and wine in
front of their child.” Two police cars arrived with lights flashing. The owner attested that the
family were regulars, and were minding their own business watching a football game. Police
interrogated the African American father for one hour in a hallway at the restaurant.

¢ An African American man, a security guard in uniform with a licensed gun, was talking with a
Caucasian female on the corner of Bonar and Allston Way after a ceremony at the Berkeley
Youth Association. A Caucasian man drove by, parked the car, got out and started
videotaping the couple. The African American man asked the driver to stop videotaping. The
man answered that it was his right to do so and started making statements such as “don’t
bring a gun into my neighborhood.” After a heated back-and-forth, the driver called the police.
Eight cars arrived. The lead officer reviewed the credentials of the African-American man,
was satisfied and departed. One of the remaining officers stayed and continue to ask the
same questions for another 15 minutes. The African American security guard registered that
he felt he was “unduly questioned” and was being “badgered.”

e The owners of “44 Restaurant and Lounge” lodged a complaint with NAACP and police.
During happy hour to 8p.m.the guests that frequent the bar are a racially mixed crowd. After
8p.m.the guests are predominantly African American. After a minor complaint to police from a
resident, the police parked a car with lights off across the street from the establishment for a
period of four months. “44” has no history of rowdiness or spillover from bar patrons onto the
sidewalk or the street. The bar down the street, Nick’s Lounge, has spillover into the street

1 Ebrahimiji, Alisha, and Amanda Jackson, “San Francisco's 'CAREN Act,' Making Racially Biased 911
Calls lllegal, Is One Step Closer to Becoming a Law,” CNN, October 21, 2020,
www.cnn.com/2020/10/20/us/caren-act-911-san-francisco-board-passes-first-read-trnd/index.html.

2 Nir, Sarah Maslin, “How 2 Lives Collided in Central Park, Rattling the Nation,” The New York Times,
June 14, 2020, www.nytimes.com/2020/06/14/nyregion/central-park-amy-cooper-christian-
racism.html; Fearnow, Benjamin, “A Black Family's Sunday Barbecue Was Interrupted after a Woman
Called out Their Charcoal Grill and Phoned the Cops,” Newsweek, May 10, 2018,
www.nhewsweek.com/lake-merritt-bbg-barbecue-video-oakland-racist-charcoal-east-bay-black-family-
919355.
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almost every night. The owners of “44” and the NAACP observed there is no police presence
at Nick’s.?

The Berkeley Police Review Commission’s 2017 report was not exhaustive and it is
likely that there were numerous additional unreported incidents involving individuals
contacting law enforcement to report innocuous behavior as suspicious, or to falsely
report alleged criminal behavior, for what appear to be solely discriminatory reasons.
Berkeley Police Department staff also cited biased calls for service as a potential factor
is racially disparate policing outcomes during the Mayor’s Fair and Impartial Working
Group meetings. The intent of this ordinance and referral is to prohibit and daylight
these incidents, and to provide an avenue for restitution through the court system.

The misuse of law enforcement by members of the public to discriminate against others
is intolerable. Creating a civil cause of action for damages will also discourage this type
of behavior and provide a tangible compensation for victims.

Berkeley Municipal Code 13.08 already prohibits persons from knowingly reporting or
causing to be reported:

“any false or fictitious request for protection or assistance, or any false or fictitious information
indicating that a crime has been or is about to be committed, or to knowingly cause the Police
Department to respond to any such false or fictitious report, or to request any assistance or
investigation in connection with or as a result of any such false or fictitious report or false or
fictitious information.”

This ordinance expands the scope of this existing law to explicitly prohibit false or
frivolous reports involving individuals who contact law enforcement to report innocuous
behavior as suspicious, or to falsely report alleged criminal behavior, for what appear to
be solely discriminatory reasons. Discriminatory calls are defined as those that are
made on the basis of a person’s actual or perceived race, color, ancestry, ethnicity,
national origin, place of birth, sex, age, religion, creed, disability, sexual orientation,
gender identity, weight, or height, and with the intent to do any of the following:

(1) Infringe upon the person’s rights under either the California Constitution or the United States
Constitution;

(2) Discriminate against the person;

(3) Cause the person to feel harassed, humiliated, or embarrassed;

(4) Cause the person to be expelled from a place in which the person is lawfully located;

(5) Damage the person’s reputation or standing within the community; or

(6) Damage the person’s financial, economic, consumer, or business prospects or interests.

In addition, any aggrieved person may enforce the provisions of this ordinance by
means of a civil action, including special, general and punitive damages.

FINANCIAL IMPLICATIONS

3 Berkeley Police Review Commission, “To Achieve Fairness and Impartiality: Report and
Recommendations from the Berkeley Police Review Commission,” November 15, 2017,
https://www.cityofberkeley.info/uploadedFiles/Police_Review_Commission/Level_3_-
_General/FAIR%20%20IMPARTIAL%20POLICING%20REPORT%?20final.pdf



Adopt an Ordinance Adding Chapter 13.09 to the Berkeley Municipal Code Prohibiting Discriminatory
Reports to Law Enforcement

Staff time will be necessary to implement and enforce this ordinance. However, this
ordinance already in part tracks existing law and practices regarding false police
reports.

ENVIRONMENTAL SUSTAINABILITY
No immediately identifiable environmental impact.

CONTACT
Councilmember Kate Harrison
kharrison@cityofberkeley.info | 510-981-7140

ATTACHMENTS:
1. Ordinance




ORDINANCE NO. -N.S.

ADDING A NEW CHAPTER 13.09 TO THE BERKELEY MUNICIPAL CODE
PROHIBITING DISCRIMINATORY REPORTS TO LAW ENFORCEMENT

BE IT ORDAINED by the Council of the City of Berkeley as follows:
Section 1. The Berkeley Municipal Code Chapter 13.09 is added to read as follows:

Chapter 13.09

Discriminatory Reports to Law Enforcement
Sections:
13.09.010 Findings and Purpose.
13.09.020 Discriminatory Reports to Law Enforcement Prohibited.
13.09.030 Civil Cause of Action.
13.09.040 Undertaking for the General Welfare.
13.09.050 Severability.



13.09.010 Findings and Purpose.
The Council finds and expressly declares as follows:

A. There have been numerous incidents across the country involving individuals
contacting law enforcement to report innocuous behavior as suspicious, or to falsely
report alleged criminal behavior, for what appear to be solely discriminatory reasons.
Discriminatory law enforcement reports against people of color for racially motivated
reasons are common enough that many people of color have experienced one or
more incident of being contacted by law enforcement when engaging in normal day-
to-day activities. These incidents cause serious harm to the person falsely accused
of a crime, cause anxiety and distrust among people of color, and put an
unnecessary strain on law enforcement officers responding to frivolous and false
calls.

B. The misuse of law enforcement by members of the public to discriminate against
others should not be tolerated and the City should take action to stop such behavior
in every way possible. Creating a means for people who suffer this kind of
discrimination to seek redress from those who have targeted them through a civil
cause of action for damages will discourage this type of behavior and provide a
tangible way for these victims to be compensated for this wrong.

C. This ordinance is not intended to discourage individuals from contacting law
enforcement when they are facing real danger or desire to report a crime. It will allow
individuals who have been reported to law enforcement for unfair and unnecessary
reasons to seek justice and restitution, and will motivate people who contact law
enforcement to consider the reasons they are making the report.

13.09.020 Discriminatory Reports to Law Enforcement Prohibited.

(a) It shall be unlawful to knowingly make a false or frivolous call to police to cause a
peace officer to arrive at a location to contact a person, with the speeifie-primary intent
to do any of the following on the basis of the person’s actual or perceived race, color,
ancestry, ethnicity, national origin, place of birth, sex, age, religion, creed, disability,
sexual orientation, gender identity, weight, or height:

(1) Infringe upon the person’s rights under either the California Constitution or the
United States Constitution;

(2) Discriminate against the person;

(3) Cause the person to feel harassed, humiliated, or embarrassed;

(4) Cause the person to be expelled from a place in which the person is lawfully located;
(5) Damage the person’s reputation or standing within the community; or

(6) Damage the person’s financial, economic, consumer, or business prospects or
interests.

13.09.030 Civil Cause of Action.
(a) Any aggrieved person may enforce the provisions of this Section by means of a civil
action.



(1) A person found to have violated Section 13.09.020 (a) in a cause of action under
subsection (a) shall be liable to the aggrieved person for special and general
damages, but in no case less than $1,000 plus attorneys’ fees and the costs of the
action. In addition, punitive damages may be awarded in a proper case.

(2) Nothing in this Section shall preclude any person from seeking any other remedies,
penalties, or procedures provided by law.

13.09.040 Undertaking for the General Welfare.

In enacting and implementing this ordinance, the City is assuming an undertaking only
to promote the general welfare. It is not assuming, nor is it imposing on its officers and
employees, an obligation for breach of which it is liable in money damages to any
person who claims that such breach proximately caused injury.

13.09.050 Severability.

If any section, subsection, sentence, clause, phrase, or word of this Chapter, or any
application thereof to any person or circumstance, is held to be invalid or unconstitutional
by a decision of a court of competent jurisdiction, such decision shall not affect the validity
of the remaining portions or applications of this Chapter. The Council of the City of
Berkeley hereby declares that it would have passed this Chapter and each and every
section, subsection, sentence, clause, phrase, and word not declared invalid or
unconstitutional without regard to whether any other portion of this Chapter or application
thereof would be subsequently declared invalid or unconstitutional.

Section 2. Copies of this Ordinance shall be posted for two days prior to adoption in the
display case located near the walkway in front of the Maudelle Shirek Building, 2134
Martin Luther King Jr. Way. Within 15 days of adoption, copies of this Ordinance shall
be filed at each branch of the Berkeley Public Library and the title shall be published in
a newspaper of general circulation.



